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 1.  TIME:  9:00   CASE#: MSC17-01417  
CASE NAME: DI LORETO VS. CHASE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY SPECIALIZED LOAN SERVICING LLC, et al. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for judgment on the pleadings brought by 

defendants Specialized Loan Servicing LLC (“SLS”) and U.S. Bank, N.A.  The motion is 

opposed by plaintiff Theresa Di Loreto.  The motion is directed to the following causes of action 

in plaintiff’s Fifth Amended Complaint (“5AC”), filed on June 28, 2021: the Third Cause of Action 

for intentional fraud, and the Fourth Cause of Action for negligent misrepresentation. 

   The hearing is continued to December 15, 2021, at 9:00 a.m., in Department 21.  Plaintiff 

shall file and serve a supplemental opposition memorandum on or before November 24, 2021.  

If the Court believes that a supplemental reply would be helpful, the Court will so indicate in the 

next tentative ruling. 

 The Court previously granted defendants’ motion as to the fraud and negligent 

misrepresentation causes of action stated in the Fourth Amended Complaint.  (See Minute 

Order, dated April 14, 2021.)  The tentative ruling issued before the hearing stated that the 

motion was granted without leave to amend.  After taking the motion under submission, 

however, the Court decided to grant what must be deemed a final opportunity to amend in this 

2017 case. 

 The Court granted the motion on multiple grounds.  As to the fraud cause of action, 

these grounds included the following: 

 Plaintiff’s failure to allege false promise fraud with adequate particularity.  
(See, Hills Transp. Co. v. Southwest Forest Industries, Inc. (1968) 266 
Cal.App.2d 702, 707-708 [a plaintiff must plead "data" or "facts" that "show" or 
"back up" a false promise fraud cause of action].) 
 

 Plaintiff’s failure to allege a plausible theory of reasonable reliance and 
causation. 

As to the negligent misrepresentation cause of action, the Court cited the following grounds: 

 There is no cause of action for the negligent misrepresentation of an intention to 
perform a promise.  (Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 
Cal.App.4th 153, 159.) 
 

 Plaintiff’s failure to allege a plausible theory of reasonable reliance and 
causation. 

 In the supplemental memorandum plaintiff shall quote in full (rather than merely 
reference) the text of only the new allegations (not previously pled allegations) that are now set 
out in the Fifth Amended Complaint, and that purportedly cure the defects identified in the 
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Fourth.  Plaintiff shall also explain why the new allegations cure the defects.  Without such an 
analysis from plaintiff, the opposition to the demurrer functions more like a motion for 
reconsideration than like a true opposition. 
 

  

 2.  TIME:  9:00   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN 
HEARING ON APPLICATION TO APPEAR PRO HAC VICE 
FILED BY JEFFREY C. COREY) 
* TENTATIVE RULING: * 
 
Unopposed motion for Jeffrey Corey to appear pro hac vice as counsel for defendants is 
granted. 
 

  

 3.  TIME:  9:00   CASE#: MSC19-00051 
CASE NAME: JOHNSON VS. HRUDA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY ROSE MARIE JOHNSON 
* TENTATIVE RULING: * 
 
           Before the Court is a motion for summary judgment filed by plaintiff, Rose Marie Johnson 
against all defendants. The motion is denied. Plaintiff does not sufficiently shift the burden to 
defendants to show her entitlement to judgment as a matter of law. 

Background 

Following her winning a $2 million prize in a California lottery scratch-off game, plaintiff 
responded to a marketing solicitation from defendant Seneca One, LLC. Defendant Nicholas 
Hruda, who told plaintiff he was vice president, communicated with plaintiff and met with her in 
person, falsely claiming to be an estate and wealth manager. Defendant Hruda recommended a 
structured settlement arrangement by which plaintiff would sell some or all of her interest in her 
lottery proceeds in exchange for a lump sum payment.  

Hruda proposed to help manage plaintiff’s assets and invest her money on her behalf. 
He also told her that he and his father needed money for cancer treatments. Plaintiff believed 
Hruda and was persuaded by his knowledge of estate and wealth management concepts to 
agree to his services and to follow his advice. Hruda never actually invested the money on 
plaintiff’s behalf, nor were there any cancer treatments. Hruda also convinced plaintiff to take a 
lump sum payment, but returned some of the money immediately based on an alleged error. 
Plaintiff transferred $466,990 to Hruda based on his misrepresentations. She has been unable 
to recover any of the money she transferred to him.  

Plaintiff filed her complaint in January 2019, alleging the following causes of action 
against Hruda: (1) Fraud; (2) Negligent Misrepresentation; (3) Conversion; (4) Breach of 
Fiduciary Duty; (5) Common Counts; (8) Constructive Trust, and; (9) Unjust Enrichment. Against 
Seneca One and U.S. Annuity Services, she asserts the fourth, fifth, eighth, and ninth causes of 
action, as well as (6) vicarious liability, and (7) negligent hiring and supervision.  
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On May 15, 2019, at plaintiff’s request, the clerk entered the default of U.S. Annuity 
Services. While a default was also entered as to defendant Hruda, he moved to have it set aside 
and he has since answered the complaint, as has Seneca One.  

On July 1, 2021, plaintiff served a statement of punitive damages on Hruda, claiming she 
intended to seek $2 million. Plaintiff then filed this motion. She requests $466,990 in 
compensatory damages from Hruda, $2 million in punitive damages from Hruda, $400,000 in 
compensatory damages from Seneca One, and $325,000 from US Annuity Services, LLC. None 
of the defendants have filed an opposition.  

Discussion 

The party moving for summary judgment has the burden of persuasion to show there is 
no triable issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 845, 850.) Only if the moving party successfully 
meets this burden does the burden shift to the opposing party to make its own prima facie 
showing of the existence of a triable issue of material fact. (Ibid.; see also Chern v. Bank of 
America (1976) 15 Cal.3d 866, 873.) Even where motion is unopposed, or the opposition is 
flawed, the Court cannot grant summary judgment unless the moving party meets its initial 
burden. (See Johnson v. Superior Court (2006) 143 Cal.App.4th 297, 305.)  

The scope of the moving party’s initial burden is defined by the pleadings. (See 580 
Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 Cal. App. 3d 1, 18.) A plaintiff moving for 
summary judgment must prove each element of the cause of action entitling the party to 
judgment on the cause of action. (Paramount Petroleum Corp. v. Superior Court (2014) 227 
Cal.App.4th 226, 238–241.)  

There are at least four complications to granting summary judgment here: 

1. Court May Not Adjudicate Individual Causes of Action 

A court may not summarily adjudicate claims or defenses as to which no triable issue 
was raised unless requested in the notice of motion. When a party has moved only for summary 
judgment, and not in the alternative for summary adjudication, the Court may not summarily 
adjudicate individual causes of action. (Gonzales v. Superior Court (1987) 189 Cal.App.3d 1542, 
1545-46; Homestead Sav. v. Superior Court (1986) 179 Cal.App.3d 494, 556.) Here, plaintiff 
does not move for summary adjudication.  

To show breach of fiduciary duty, plaintiff must show defendant was her investment 
adviser; that defendant acted on plaintiff’s behalf for purposes of investing her money; that 
defendant failed to act as a reasonably careful investment adviser would have acted under the 
same or similar circumstances; that plaintiff was harmed; and defendant’s conduct was a 
substantial factor in causing that harm. (CACI 4101.) Fiduciary duties arise as a matter of law in 
certain technical, legal relationships, which include the investment adviser/client relationship. 
(Hasso v. Hapke (2014) 227 Cal.App.4th 107, 140.) 

The problem here is that plaintiff has shown the relationship was based on fraudulent 
misrepresentation. The existence of a fiduciary duty relies on a relationship she contends did 
not exist. By failing to move for summary adjudication, the causes of action for fraud and breach 
of fiduciary duty appear to be mutually exclusive based on the nature of defendant Hruda’s role 
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and whether he owed a fiduciary duty despite not actually being the investment manager he 
claimed to be. Plaintiff cites no cases, nor has the Court located any, where a fraudster is held 
liable for his misrepresentations that he is a fiduciary, and also for breaching a duty intrinsic in 
the fraudulent role.  

2. Summary Judgment Against Defaulted Defendant Improper 

A motion for summary judgment “may be made at any time after 60 days have elapsed 
since the general appearance in the action or proceeding of each party against whom the 
motion is directed or at any earlier time after the general appearance that the court, with or 
without notice and upon good cause shown, may direct.” (Code Civ. Proc., § 437c (a)(1), 
emphasis added.) A defendant appears in an action when the defendant answers, demurs, files 
a notice of motion to strike, files a notice of motion to transfer pursuant to Section 396b, moves 
for reclassification pursuant to Section 403.040, gives the plaintiff written notice of appearance, 
or when an attorney gives notice of appearance for the defendant. (Code Civ. Proc., § 1014.)  

U.S. Annuity Services has not appeared in this action. Its default was entered on May 
15, 2019. Because this defendant has not made a general appearance, summary judgment 
against U.S. Annuity Services is improper.  

3. Punitive Damages Unavailable 

A plaintiff upon establishing his case, is entitled to compensatory damages, but even 
after establishing a case where punitive damages are permissible, he is not entitled to recover 
punitive damages on summary judgment or adjudication. (See Haines v. Parra (1987) 193 
Cal.App.3d 1553, 1560-1561.) The motion seeks compensatory damages from Hruda in 
addition to $2 million in punitive damages, which is improper. 

4. Factual Inconsistencies  

Finally, there are inconsistencies in the moving papers. As examples, plaintiff states she 
seeks $466,990 against Hruda in the notice of motion, yet her separate statement refers to a 
“grand total” of $466,900 (90 dollars less), and plaintiff further states she received certain 
payments, yet claims “none” of the “grand total” has been returned to her. (Compare Johnson 
Decl., ¶40 with ¶¶27, 34.) By including such inconsistencies, plaintiff fails to show a lack of 
triable issues. 

Conclusion 

Absent a motion for summary adjudication, and in light of the motion’s request for 
punitive damages and factual inconsistencies, the Court must deny summary judgment. 
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 4.  TIME:  9:00   CASE#: MSC20-00735 
CASE NAME: ISLAND BREEZE SYSTEMS CA 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS (C.C.P. 418.10(A)) 
FILED BY LAWRENCE SOUDER 
* TENTATIVE RULING: * 
 
Unopposed motion to quash service on defendant Lawrence Souder is granted. Plaintiff’s 
personal service on defendant in Oregon included a proposed second amended complaint and 
no summons. 
 

 

 5.  TIME:  9:00   CASE#: MSC20-01607 
CASE NAME: OLIVERI LAW LLP VS. DIVA SEDDICK 
HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT of SEDDICK 
FILED BY LAW OFFICES OF MATTHEW M. OLIVERI, et al. 
* TENTATIVE RULING: * 
 
Continued by the Court to 12/1/21 at 9 a.m. 
 

  

 6.  TIME:  9:00   CASE#: MSC20-01781 
CASE NAME: COURCHESNE VS. TIKAL 
HEARING ON MOTION TO SET ASIDE COURT'S ORDER TO DISMISS W/OUT PREJUDICE 
FILED BY MARJORY COURCHESNE 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to set aside the court’s dismissal is granted. The court should not have 
dismissed the matter without first setting an OSC and the court accepts counsel’s reason for 
failing to appear. The court sets the matter for a further CMC for February 1, 2022 at 8:30 a.m. 
 

  

 7.  TIME:  9:00   CASE#: MSC21-00395 
CASE NAME: OURA  VS.  A AND A SENIOR LIVING 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY BETTY BEATA DOMINICI 
* TENTATIVE RULING: * 
 
            Pursuant to CCP § 436, Defendant Dominici seeks to strike the FAC’s allegations 

regarding “piercing the corporate veil,” paragraphs 45 through 60. 

  First, the allegations make no effort to distinguish the specific entity the allegations 

relate to.  Plaintiff failed to allege unity of interest and ownership between the corporation and its 

equitable owner. 

 Additionally, the FAC admits Dominici does not have sole or even majority ownership of 

any of LLC Defendants.  Moreover, Defendant argues that the allegation that Defendant is the 

sole manager is not sufficient for piercing the corporate veil. Defendant argues the Plaintiff also 
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failed to allege any “inequitable result” absent piercing of the corporate veil.  Finally, the 

allegations regarding piercing the corporate veil are not connected to or used to support any 

cause of action in the FAC.  Defendant joins the LLC Defendants in their motion to strike. 

 Plaintiff argues the motion to strike should be denied because Defendant is arguing the 

allegations are not adequately pled, which is an issue for demurrer, not a motion to strike. 

Plaintiff argues he has adequately pled facts which support a theory of alter ego.  Defendants 

failed to establish how or why these pleadings are “irrelevant, false or improper.”   

 In the response, Defendant argues that demurrer would not be possible as piercing the 

corporate veil is not an independent cause of action. 

 Motion to strike these allegation is granted with leave to amend. Plaintiff has not tied 

these allegations to any of the causes of action in the FAC.  As such, they are irrelevant.  

 

  

 8.  TIME:  9:00   CASE#: MSC21-00395 
CASE NAME: OURA VS.  A AND A SENIOR LIVING 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY A AND A SENIOR LIVING MANAGEMENT, LLC, et al. 
* TENTATIVE RULING: * 
 
 Pursuant to CCP § 436, Defendants move to strike the following portions of the First 
Amended Complaint:  
 

1. Page 6, Lines 11-14.  Defendants move to strike as irrelevant and containing privileged 

information about an offer to compromise.  Motion to strike is denied. 

2. Page 6, Lines 18-24:  Defendants move to strike as irrelevant and containing privileged 

information about an offer to compromise.  Motion to strike is denied. 

3. Page 6, Lines 25-26:  Defendants move to strike as irrelevant and containing privileged 

information about an offer to compromise.  Motion to strike is denied. 

4. Page 7: 13-17: Same objections as above. Motion is denied. 

5. Page 12:20-24:  Same objections as above. Motion is denied. 

6. Page 14:23-16:7:  Defendants move to strike on the ground the entire section is not pled 

in conformance with CRC, Rule 2.112 in that it is not numbered. In its discretion, the 

court denies the motion to strike. 

7. Page 2:11-12.  Defendants move to strike as false.  Motion to strike is denied. Plaintiff 

alleges the removal was done without authority, which is the subject of the claim for 

declaratory relief. 
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8. Page 2:15:  See item 7. 

9. Page 2:23: See item 7. 

10. Page 2:23: See item 7. 

11. Page 2:25:  See item 7. 

12. Page 3:8-5:  See item 7. 

13. Page 3:18.5-19.5:  See item 7. 

14. Page 6:14-17: Defendants move to strike as irrelevant.  Motion to strike is granted.  

15. Page 8:23-25:  Defendants move to strike as false.  Motion to strike is denied. 

16. Page 14:21-22.  Motion to Strike is denied. 

17. Page 16:14.  Defendants move to strike on the ground the request for attorneys’ fees is 

improper and unauthorized.  Motion to strike is granted. 

 

 

 9.  TIME:  9:00   CASE#: MSC21-00395 
CASE NAME: OURA  VS,  A AND A SENIOR LIVING 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY A AND A SENIOR LIVING MANAGEMENT, LLC, et al. 
* TENTATIVE RULING: * 
 
 Defendant DOB Holding, LLC, et al.’s demurrer to the First Amended Complaint is 
sustained with leave to amend. 
 
 The amended complaint shall be filed and served on or before December 9, 2021. 
 
Background 
 
 Plaintiff Kyle Oura alleges he holds a financial stake and management interest in 
Defendants A&A Health Services, LLC; AAHS San Pablo, LLC; AAHS Management, LLC; A&A 
Living, LLC, A and A Senior Living Management, LLC; and DOB Holdings, LLC (collectively, 
“Respondent Companies”).  
 
             Mr. Oura and Defendant Betty Dominici jointly formed a holding company called DOB 
Holdings. In 2015, Mr. Oura and Ms. Dominici jointly formed Olawa, LLC. Mr. Oura served as 
Chief Financial Officer and manager of A&A until November 2020, when he voluntarily removed 
himself. Thereafter Defendant removed him as manager of the other LLCs.  She attempted to 
buy Plaintiff’s interest in the companies. 
 
  Plaintiff filed this action for Breach of Fiduciary Duty, Fraudulent Concealment, and 
Declaratory Relief.   
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Demurrer by DOB Holding, LLC, et al. 
 
 Pursuant to CCP § 430.10(e) and (f), Defendants A &A Senior Living Management, LLC; 
AAHS San Pablo, LLC; DOB Holdings, LLC; Olawa LLC; and AAHS Management, LLC bring 
this demurrer to the First Amended Complaint.  Defendants demur to the Second Cause of 
Action for Fraudulent Concealment on the ground it is uncertain and failed to state facts 
sufficient to state a cause of action.  Defendant Olawa separately demurs to the Second Cause 
of Action on the ground Oura lacks standing to assert a claim against this defendant.  
Defendants also demur to the unnumbered Claim for Declaratory Relief on the ground of 
uncertainty and failure to state a cause of action. 
 
Demurrer Standard 
 
 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 
demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 
2 Cal.4th 962, 967.)  On demurrer the complaint must be liberally construed with a view to 
substantial justice between the parties.  (Code of Civil Procedure § 452.)   
 
 A demurrer lies only for defects appearing on the face of the complaint or from matters of 
which the court must or may take judicial notice.  (Code of Civil Procedure § 430.40; see Blank 
v. Kirwan (1985) 39 Cal.3d 311, 318.)  “If the complaint states a cause of action under any 
theory, regardless of the title under which the factual basis for relief is stated, that aspect of the 
complaint is good against a demurrer.” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 
Cal.4th 26, 38.) 
 
2nd Cause of Action (Fraudulent Concealment) 
 
 Defendants’ demurrer to the Second Cause of Action is sustained with leave to 
amend.  Plaintiff failed to allege facts sufficient to constitute a cause of action as he has not 
alleged each element of the cause of action for fraudulent concealment. 
 
 Plaintiff alleges Defendants failed to disclose facts and prevented Plaintiff from learning 
of material facts related to Defendant Companies’ financial position, need for additional capital, 
and commission. Plaintiff alleges Defendants concealed these facts as they attempted to force 
him into an unreasonably low buyout offer and to dilute his membership interests in bad faith.  
 

 The elements of a claim for fraudulent concealment require the plaintiff to 
show that: “(1) The defendant … concealed or suppressed a material fact, (2) the 
defendant [was] under a duty to disclose the fact to the plaintiff, (3) the defendant 
… intentionally concealed or suppressed the fact with the intent to defraud the 
plaintiff, (4) the plaintiff [was] unaware of  the fact and would not have acted as 
he did if he had known of the concealed or suppressed fact, and (5) as a result of 
the concealment or suppression of the fact, the plaintiff must have sustained 
damage.[Citation.]” 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   11/10/21 

 
 

- 9 - 

(Prakashpalan v. Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 1130.) 
 
 “‘Every element of the cause of action for fraud must be alleged in the proper manner 
and the facts constituting the fraud must be alleged with sufficient specificity to allow defendant 
to understand fully the nature of the charge made.’ [Citation.]” (Tarmann v. State Farm Mut. 
Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 157.) 
 
 Defendants demur on the ground the Second Cause of Action is fatally defective. 
Defendants argue Plaintiff failed to state what material facts each of the five LLCs concealed 
from him and which defendant allegedly concealed what material fact.  Plaintiff maintains the 
first element is adequately pled.  Plaintiffs argues the FAC alleges he made a demand for books 
and records to show the company’s financial condition, which have not been provided. 
Defendants intentionally concealed information by denying access to the books and records. 
Plaintiff does not allege which Defendants failed to disclose what particular financial information.  
 
 Secondly, Defendants argue Plaintiff has not adequately pled the second element. 
Plaintiff failed to allege what duty to disclose each of the LLCs owed him. Plaintiff argues the 
second element and third elements have been adequately pled. Plaintiff argues the FAC alleges 
Defendants had a duty to disclose the LLC Defendants’ financial position to Plaintiff.  Plaintiff 
argues that as manager of Olawa, AAHS Management, AASLM, and DOB Holdings, he was 
entitled to inspect the books and records.  Defendants knew the financial information was known 
or accessible only to the LLCs and they concealed the information.  
 
 Defendants argue that even if Plaintiff was the manager of Defendant LLCs, inspection 
rights under Corp. Code § 17704.10 are vested in members or transferees, not managers.  “A 
fraud claim based upon the suppression or concealment of a material fact must involve a 
defendant who had a legal duty to disclose the fact.” (Hoffman v. 162 North Wolfe LLC (2014) 
228 Cal.App.4th 1178, 1186.) “A duty to speak may arise in four ways: it may be directly 
imposed by statute or other prescriptive law; it may be voluntarily assumed by contractual 
undertaking; it may arise as an incident of a relationship between the defendant and the plaintiff; 
and it may arise as a result of other conduct by the defendant that makes it wrongful for him to 
remain silent.” (Blickman Turkus, LP v. MF Downtown Sunnyvale, LLC (2008) 162 Cal.App.4th 
858, 867.) It presupposes the existence of a relationship between the parties.  “A relationship 
between the parties is present if there is “some sort of transaction between the parties. 
[Citations.]” (Hoffman v. 162 North Wolfe LLC (2014) 228 Cal.App.4th 1178, 1187.) 
 
 Here, Plaintiff has alleged sufficient facts for this element. At least with Defendant DOB 
Holdings, Plaintiff was member and Defendant Dominici was attempting to buy out his interest, 
so there was a transaction.  As to the remaining LLC Defendants, Plaintiff has not alleged a 
basis for a duty to disclose. 
 
 Next, Defendants argue Plaintiff failed to allege reliance on the nondisclosures, and how 
the concealment caused the harm he allegedly suffered.  The allegations show Plaintiff did not 
accept the buy-out offers, so there are no facts showing he was fraudulently induced to take any 
action to his detriment. Moreover, Plaintiff resigned well before any of the alleged concealments. 
Also, as CFO, the alleged data and information would have been his responsibility.  Finally, 
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Plaintiff does not allege how any dilution of his membership interest is connected to any alleged 
concealment. 
 
 Plaintiff argues the fourth element is sufficiently plead.  Plaintiff argues that had he been 
allowed to inspect the books and records, he would have been able to make the cash infusions 
or object to the capital calls, depending on what the financials showed.  (FAC, ¶62.)  As to the 
Fifth element for harm, Plaintiff argues that the FAC alleges that as a result of lack of access, 
Plaintiff suffered substantial monetary damages.  
 
 Plaintiff has not alleged facts showing reliance or damages as result of the concealment 
or suppression. While Plaintiff argues in the Opposition that if he had access to the LLCs’ 
financials, he would have acted differently to calls for capital, that allegation is not included in 
the complaint.    
 
 Plaintiff has not alleged facts supporting each element of the cause of action.  The 
demurrer is therefore sustained with leave to amend.  
 
Claim for Declaratory Relief 
 
  Defendants’ demurrer is sustained on the ground of uncertainty.  Plaintiff has not 
identified the defendant or defendants to which the cause of action is directed.  The demurrer is 
sustained with leave to amend. 
 
 Plaintiff seeks a declaratory ruling clarifying the proper procedures of Defendant A&A to 
remove and appoint managers. Specifically, a declaration that Plaintiff was improperly removed 
as a manager of Defendant LLCs and that Ms. Dominici was not validly appointed as sole 
manager of the same.   
 
 The two essential elements of a declaratory relief action are: “‘(1) a proper subject of 
declaratory relief, and (2) an actual controversy involving justiciable questions relating to 
[Wilson's] rights or obligations …. [Citation.]’[Citation.]” (Wilson & Wilson v. City Council of 
Redwood City (2011) 191 Cal.App.4th 1559, 1582.) 
 
 Defendants demur on the ground the Claim for Declaratory relief is fatally uncertain.  
Plaintiff does not identify the parties against whom it is asserted.  The claim also fails to state 
facts sufficient to constitute a cause of action in that it states no actual controversy.  Defendants 
argue that under the Operating Agreements and Corporations Code §17704.07(c)(5), Ms. 
Dominici, with 51% of the voting rights, had the authority to make the decisions to remove him. 
  
 Plaintiff opposes the demurrer, arguing he has sufficiently pled a cause of action for 
declaratory relief.  Plaintiff argues he has alleged the parties have conflicting interpretations of 
the Operating Agreements’ silence as to the removal and appointment of managers of the LLCs.  
Plaintiff argues Defendants improperly attempt to address contract interpretation through 
demurrer.  Here, Plaintiff argues that determination of whether Plaintiff was properly removed as 
manager will help establish the legal rights and duties with respect to inspection of the books 
and financial records. 
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 All that Code of Civil Procedure section 1060 requires is that there be "actual 
controversy relating to the legal rights and duties of the respective parties." (Ludgate Ins. Co. v. 
Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 606.) “In a declaratory relief action, the 
ultimate facts are those facts establishing the existence of an actual controversy. (Code Civ. 
Proc., § 1060.)”  (Ibid.)   
 
   Defendants also brought a motion to strike this cause of action because it failed to 
conform to CRC, Rule 2.112. The cause of action is not numbered.  In its discretion, the Court 
denied the motion to strike.  Plaintiff is advised to correct this defect when the amended 
complaint is filed.    
  
Defendants DOB Holdings, LLC’s Request for Judicial Notice   
 
 Defendants request the Court to take judicial notice of the following: 

1. Exhibit A—Operating Agreement of DOB Holdings, LLC 
2. Exhibit B—Operating Agreement of AAHS Management, LLC 
3. Exhibit C—Operating Agreement of Olawa, LCC 
4. Exhibit D—Operating Agreement of A and A Senior Living Management, LLC 
5. Exhibit E—Operating Agreement of AAHS San Pablo  

 
  Plaintiff opposes the request as improper.  Plaintiff argues the Defendant LLCs are 
asking the Court to take judicial notice of the contents and terms of the Operating Agreement 
according to the interpretation Defendants believe present Defendants the greatest advantage. 
 
 Section 452, subdivision (h) provides that judicial notice may be taken of “[f]acts and 
propositions that are not reasonably subject to dispute and are capable of immediate and 
accurate determination by resort to sources of reasonably indisputable accuracy.” 
(Scott v. JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 743, 753.)  “Taking judicial notice 
of a document is not the same as accepting the truth of its contents or accepting a particular 
interpretation of its meaning.”  (Scott v. JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 
743, 754.) 
 
 The Court takes judicial notice of the existence of the Operating Agreements, but not the 
truth of their contents or any particular interpretation of their terms.   
 

  

10.  TIME:  9:00   CASE#: MSC21-00395 
CASE NAME: OURA  VS.  A AND A SENIOR LIVING 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY BETTY BEATA DOMINICI 
* TENTATIVE RULING: * 
 
 Defendant Betty Dominici’s demurrer to the First Cause of Action for Breach of Fiduciary 

Duty is overruled.  Dominici joined in LLC Defendants’ demurrer to the Second and Third 

Causes of Action.  The demurrer is sustained with leave to amend as to the Second and Third 

Causes of Action.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   11/10/21 

 
 

- 12 - 

 

 1st Cause of Action (Breach of Fiduciary Duty)   

 Defendant’s demurrer to the First Cause of Action is overruled. 

 Plaintiff alleges Dominici is a manager of Defendant Companies and owes Mr. Oura 

fiduciary obligations.  Plaintiff alleges that by reason of her fiduciary relationship, she owed the 

company the highest obligation of good faith, fair dealing, loyalty and due care.  Plaintiff alleges 

Defendant breached the duty by attempting to dilute Mr. Oura’s membership interest in A&A, 

Olawa, DOB, AAHS, and AAHS-SP, by falsifying the corporate minutes, refusing access to 

books and records, and by attempting to remove Plaintiff as manager from the LLC. 

 “‘The elements of a claim for breach of fiduciary duty are (1) the existence of a fiduciary 

relationship, (2) its breach, and (3) damage proximately caused by that breach.’ 

[Citation.]”(O'Neal v. Stanislaus County Employees’ Retirement Assn. (2017) 8 Cal.App.5th 

1184, 1215.) 

 Defendant Dominici demurs on the on the ground Plaintiff has not alleged facts sufficient 

to state a cause of action. Defendant argues that each allegation asserted to support the breach 

of fiduciary claim is defective. As to dilution of his membership interest, Defendant argues 

Plaintiff only has a membership interest in DOB Holdings, not the other Defendant LLCs.  

Plaintiff has not alleged how Defendant diluted his interest in DOB.   

 As to the allegations that Defendant improperly attempted to remove Plaintiff, Defendant 

argues the Operating Agreement’s silence on removal of a manager does not establish the fact 

that a manager cannot be removed.  Corporations Code § 17704.07(c)(5) has a default rule that 

“[a] manager may be removed at any time by the consent of the majority of members without 

cause….”   

 As to Plaintiff’s allegation that Defendant falsified corporate minutes, Defendant argues 

that even if the minutes are inaccurate they do not establish a breach of fiduciary duty.  The 

Operating Agreement explicitly makes preparation of the minutes optional and whether the 

minutes accurately reflect the conduct of the meeting, it does not change the effectiveness of 

the decision. 

 Finally, as to Plaintiff’s allegation that he was refused access to books and records, 

Plaintiff admits he is not a member of A&A and AAHS.  Defendant argues that only members 

have a right to inspection. 

 For the remainder of the FAC, Defendant Dominici join the arguments of DOB Holdings 

and the other LLC Defendants. 

 In Opposition, Plaintiff argues that Defendant attempts to argue matters of evidence and 

contract interpretation rather than the ultimate facts.  Plaintiff also argues that Defendant 

attempts to discredit Plaintiff’s allegations by introducing facts contrary to the allegations in the 

FAC, which is not proper for a demurrer.   
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  Under California law, a member in a member-managed limited liability company owes 

the company and the other members of the limited liability company a duty of loyalty and care. 

(Cal Corp Code § 17704.09.) “The manager of an LLC has a fiduciary duty and owes to the 

members of the LLC the same duties of loyalty and good faith as a partner owes to the 

partnership and its partners.” (Feresi v. The Livery, LLC (2014) 232 Cal.App.4th 419, 425.)  

 Here, Plaintiff argues he has alleged breach of fiduciary duty by Dominici. Plaintiff is a 

member of DOB Holdings.  AASLM is a subsidiary of DOB.  Defendant closed AASLM and 

created a separate entity to AASLM’s assets, making AASLM valueless, which affected the 

value of Mr. Oura’s ownership interest in DOB.  

  In the Reply, Defendants point out these allegations are not in the FAC. Defendant 

argues that Plaintiff is fashioning a new theory of liability. These allegations are nowhere in the 

FAC. Defendant argues she is not relying on extrinsic facts, but those alleged in the FAC and 

documents incorporated into the FAC by reference.   

 There demurrer is overruled.  Plaintiff has alleged facts sufficient to establish breach of 

fiduciary duty.  Plaintiff has alleged denial of access to the records and books of DOB.  Plaintiff 

has alleged Defendant falsified the minutes.  These are acts that breach the duty of good faith 

dealings. 

 

  

11.  TIME:  9:00   CASE#: MSC21-00837 
CASE NAME: STARR VS. FORRISTALL 
HEARING ON MOTION FOR ORDER IMPOSING SANCTIONS 
FILED BY BRIDGITTE E. FORRISTALL 
* TENTATIVE RULING: * 
 
The motion has been withdrawn. 
 

  

12.  TIME:  9:00   CASE#: MSC21-01275 
CASE NAME: McCREARY VS. WILMINGTON TRUST 
HEARING ON MOTION JOINDER IN DEMURRER OF WILMINGTON 
FILED BY BARRETT, DAFFIN, FRAPPIER, TREDER & 
* TENTATIVE RULING: * 
 
The joinder is continued to December 15, 2021 at 9:00 a.m. Defendant must provide notice to 
the self-represented party. 
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13.  TIME:  9:00   CASE#: MSC21-01275 
CASE NAME: McCREARY VS, WILMINGTON TRUST 
HEARING ON DEMURRER TO COMPLAINT of McCREARY 
FILED BY WILMINGTON TRUST, NATIONAL ASSOCIATION, et al. 
* TENTATIVE RULING: * 
 
The court continues the demurrer to December 15, 2021 at 9:00 a.m.   
 
Defendants’ service of the moving papers as well as notice of the hearing date were served on 
plaintiff’s former counsel. That attorney was relieved as counsel the very day defendants served 
the notice. The order relieving counsel did not list this hearing date as the next date in the 
action.  
 
Defendants are to promptly serve the now self-represented plaintiff with all moving papers and 
give her give notice of the hearing date. The proof of service shall be filed at least one week 
before the new hearing date. 
 

  

14.  TIME:  9:00   CASE#: MSC21-01555 
CASE NAME: LEE VS. TESLA 
HEARING ON MOTION TO COMPEL BINDING ARBITRATION 
FILED BY TESLA, INC. 
* TENTATIVE RULING: * 
 
Tesla’s unopposed motion to compel binding arbitration is granted. This matter is stayed 
pending the outcome of the arbitration. The court sets an arbitration status review for August 11, 
2022 at 9:00 a.m. 
 

  

15.  TIME:  9:00   CASE#: MSC21-01577 
CASE NAME: MARURI VS. STORAGEPRO MANAGEMENT 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY PENDING LITIGATION 
FILED BY STORAGEPRO MANAGEMENT, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a motion to compel arbitration filed by defendant StoragePRO Management, 
Inc. For the reasons set forth, the hearing on the motion is continued to 9:00 a.m. on 
December 1, 2021. 

The Court's register of actions reflects Plaintiff filed an opposition to the motion on October 28, 

2021, and defendant's reply indicates a copy was served on counsel for defendant, albeit later 

than the deadline for receipt under the Code of Civil Procedure. The Court, however, does not 

have a "filed" stamped copy of the opposition or a proof of service showing service of the 

opposition on the moving party. The Court requests that by November 17, 2021, Plaintiff either 

(a) deliver a courtesy copy to Chambers of the conformed copy of the opposition with the 

Court's "filed" stamp and proof of service on the moving party, or (b) re-file the opposition with a 

cover pleading identifying the opposition as a copy of the opposition filed on October 28, 2021 
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and with a proof of service showing service of the re-filed opposition on counsel for the moving 

party, and deliver a conformed, courtesy copy to Chambers of the re-filed opposition and proof 

of service. 

By no later than November 17, 2021, the Court also requests that the parties file and serve 

concurrent supplemental briefing, no longer than 7 pages, relevant to the following issues: 

1. The "Claims Not Covered by This Agreement" provision of paragraph 7 of the Mediation 

and Arbitration Agreement (Rita Decl. Exh. A) (the "Agreement") and the enforceability of 

the Agreement in light of the cases Martinez v. Master Protection Corp. (2004) 118 

Cal.App.4th 107 and Mercuro v. Superior Court (2002) 96 Cal.App.4th 167 and potential 

non-mutuality of the clause carving out from arbitration claims based on a default under 

a loan agreement. If there are facts relevant to either party's position on this issue, the 

party may submit supplemental evidence on this issue. 

 

2. The provision of Civil Code § 1670.5(a) which requires the Court to determine 

unconscionability of the contract or clause "at the time it was made." Does Civil Code § 

1670.5(a) and case law construing it require the Court to address the unconscionability 

of the Agreement's provisions as they apply to potential claims within the scope of the 

Agreement, including FEHA claims, whether or not Plaintiff actually asserted FEHA 

claims in his complaint, including, without limitation, the effect of paragraph 8 of the 

Agreement limiting the statute of limitations and the effect of provisions in paragraphs 13 

and 15 on the parties' respective liability for attorneys' fees and costs? 

 

  

16.  TIME:  9:00   CASE#: MSC21-01617 
CASE NAME: ROSARIO VS. BLUESTEIN 
HEARING ON MOTION FOR LEAVE TO FILE COMPLAINT-IN-INTERVENTION 
FILED BY SENTRY CASUALTY COMPANY 
* TENTATIVE RULING: * 
 
Unopposed motion by Sentry Casualty Company to file a complaint-in-intervention is granted. 
Sentry shall file the complaint within 10 days of this hearing. 
 

 

 


